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the Hebrew month of Tammuz. On that same 
day, ‘‘Moses came near the camp and saw the 
calf (idol) and the dancing, he became en-
raged; and he hurled the tablets from his 
hands and shattered them at the foot of the 
mountain.’’ (Exodus 32: 19) One can argue 
that the pinnacle of his life’s work was the 
receiving of the Ten Commandments; and 
there they lay shattered at his feet. Moses 
could have given up then, but he did not. 
Rather he climbed back up Mt. Sinai on the 
1st of Elul and remained there for 40 days. 
Remember, according to the text he is 80 
years old at the time. While up there he 
asked to see God face to face, but God told 
him that that would be impossible as he 
could not survive such an encounter and live. 

God tells Moses, after Moses carves a sec-
ond set of blank tablets that God will write 
the Ten Commandments on again, to go to a 
crack in the mountain. At that point, as 
God’s back passes before Moses God reveals 
his essential attributes, ‘‘The Lord! the 
Lord! a God compassionate and generous, 
slow to anger, abounding in kindness and 
faithfulness, extending kindness to a thou-
sand generations, forgiving iniquity, trans-
gression, and sin.’’ (Exodus 34: These at-
tributes are sung as part of the liturgy of the 
Jewish holidays at the beginning of the year, 
as well as at other holidays during the year. 
At the beginning of the year they remind us 
when Moses was back up on Mt. Sinai and 
when he returned to the people with the new 
set of tablets 40 days later on Yom Kippur. 

Moses climbing back up the mountain 
serves as an important model for all of us, 
not just those dealing with the aftermath of 
Hurricane Irene. We all have moments in our 
lives when something has been shattered. 
Often the easiest way to deal with that new 
reality is to run away from it. That is not 
what the actions of Moses tell us to do. When 
Moses finds his life’s work shattered in front 
of him he turns back and retraces his steps 
up that steep mountain. The word for repent-
ance, the main theme of the holidays at the 
beginning of the Jewish new year, in Hebrew 
is teshuvah which means to return. Both the 
cycles of the shofar’s notes and the model of 
Moses returning to get a new set of tablets 
provide us with a way to address what may 
have been shattered by Hurricane Irene. 

f 

JUSTICE CLARENCE THOMAS 
Mr. HATCH. Mr. President, 20 years 

ago this week Justice Clarence Thomas 
took his seat on the Supreme Court of 
the United States. With the expecta-
tion that these are only the first two of 
his decades on the Court, I want to 
offer a few thoughts about Clarence 
Thomas, both as a judge and as a per-
son. 

Clarence Thomas was born on June 
23, 1948, in Pinpoint, GA. Poverty and 
segregation contributed to how he un-
derstands the past, present, and future 
of our country but, as he has often 
said, rising above and growing beyond 
difficulties is more important than the 
difficulties themselves. That is a pow-
erful part of his life and the hope that 
his life represents for us all. Helping 
him on that path were his maternal 
grandparents, Myers and Christine An-
derson, with whom he lived after the 
age of 7 and whose influence shaped his 
character. Few books have had a more 
poignant title than Justice Thomas’ 
autobiography, My Grandfather’s Son, 
for that is exactly what he was then 
and remains today. 

Clarence Thomas was an honor stu-
dent in high school and the first person 
in his family to attend college. He 
graduated cum laude from Holy Cross 
College with a degree in English lit-
erature and in 1974 received his law de-
gree from Yale. After serving as Assist-
ant Attorney General of Missouri 
under then-Missouri Attorney General 
John Ashcroft and a stint with the 
Monsanto Corporation, Thomas accom-
panied Senator John Ashcroft here to 
this body as a legislative assistant spe-
cializing in energy issues. 

President Reagan appointed Clarence 
Thomas first to be an Assistant Sec-
retary of Education and then Chairman 
of the Equal Employment Opportunity 
Commission. He remains the longest 
serving chairman in EEOC history. 
After he left for the judiciary, EEOC 
employees used their own personal 
funds to purchase a plaque for the 
lobby. 

Here is what it said: 
Clarence Thomas, Chairman of the U.S. 

Equal Employment Opportunity 
Commission . . . is honored here by the 
Commission and its employees, with this ex-
pression of our respect and profound appre-
ciation for his dedicated leadership exempli-
fied by his personal integrity and unwaver-
ing commitments to freedom, justice, and 
equality of opportunity, and to the highest 
standards of government. 

President George H.W. Bush ap-
pointed him to the U.S. Court of Ap-
peals for the D.C. Circuit in 1990 and to 
the Supreme Court in 1991. 

So much can be said about any life 
and career, let alone one that is al-
ready so full and rich. Analysts and 
pundits, admirers and enemies, lawyer 
or layman, nearly everyone has at 
least an impression of Justice Thomas, 
and nearly as many have an opinion. 
The Internet and library shelves are 
rapidly filling with commentary, anal-
ysis, biography, and even psycho-
analysis. I will not attempt to do any-
thing so sweeping, but simply offer a 
few observations about Clarence Thom-
as as a judge and as a person. 

Professor Gary McDowell wrote at 
the time of Justice Thomas’ appoint-
ment that the ‘‘true bone of contention 
here is . . . the proper role of the 
Court in American society, and the 
about the nature and extent of judicial 
power under a written Constitution.’’ 
That is the bone of contention in every 
judicial confirmation because the de-
bate over judicial appointments is real-
ly a debate over judicial power. 

In general, the judicial power pro-
vided by Article III of the Constitution 
means that Federal judges interpret 
and apply written law to decide cases. 
The main source of judicial appoint-
ment controversy is about how judges 
should do the first of these tasks, how 
they should interpret written law such 
as statutes and, especially, the Con-
stitution. 

Legislatures choose the words of 
statutes, and the people choose the 
words of the Constitution. Judges may 
not pick the words of our laws, but 
they do have to figure out what those 

words mean so that they can decide 
cases. The dispute over judicial ap-
pointments is over whether the mean-
ing of our laws comes from those who 
make our laws or from judges who in-
terpret them. 

There are innumerable variations 
and applications of these two general 
approaches. After all, we lawyers spend 
three or more grueling years learning 
how to make words mean whatever we 
want, to split a single legal hair at 
least six different ways, and to make 
the simple masquerade as the profound. 
But at its core, the battle over judicial 
appointments is about whether stat-
utes mean what the legislature meant, 
and whether the Constitution means 
what the people meant. The alternative 
is an increasingly powerful judiciary, 
able to change our laws by changing 
their meaning. 

Justice Thomas refuses to go there. 
Shortly after he became an appeals 
court judge in 1990, he was speaking to 
a friend and reflecting on his new judi-
cial role. 

He had, as I described a minute ago, 
worked in the legislative and executive 
branches and was actively involved in 
the process of developing policy and 
making law. Now, he told his friend, 
‘‘whenever I put on my robe I have to 
remind myself that I am only a judge.’’ 

Only a judge. That statement almost 
does not compute in 21st century 
America. Judges today are asked, and 
many gladly accept the invitation, to 
solve our problems, heal our wounds, 
revise our values, reconfigure our 
rights, and even restructure our econ-
omy. We have traveled far from Alex-
ander Hamilton calling the judiciary 
the weakest and least dangerous 
branch to Charles Evans Hughes saying 
that the Constitution is whatever the 
judges say it is. 

That is the wrong direction for Jus-
tice Thomas. His view that he is only a 
judge means that while judges alone 
may properly play the judicial role, 
that judicial role is part of a larger 
system of government, which operates 
within a much larger culture and soci-
ety. 

Liberty requires that government, 
including judges, stay within their 
proper bounds and allow people to 
make their own decisions and live their 
own lives. Justice Thomas’ view that 
liberty requires limits on government, 
including on the judiciary, parallels 
the very principles on which our coun-
try was founded and which are nec-
essary for us to remain free. 

But for him this is more than theo-
retical. James Madison had said that if 
men were angels, no government would 
be necessary and if angels governed 
men, no limits on government would be 
necessary. Justice Thomas not only 
knows those as axioms, but literally as 
life lessons. Growing up in poverty and 
segregation, he experienced the dark 
side of human nature. Studying and 
working in government, he knows the 
damage it can do when government ex-
ceeds its proper limits. 
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The Senate knew from the beginning 

what kind of Judge Clarence Thomas 
would be. While still EEOC chairman, 
he had written about a judiciary ‘‘ac-
tive in defending the Constitution but 
judicious in its restraint and modera-
tion.’’ At the Judiciary Committee 
hearing for his appeals court appoint-
ment, he said unambiguously that the 
ultimate purpose of both statutory 
construction and constitutional inter-
pretation is to determine what the au-
thors of the law intended. And he 
would later write in a concurring opin-
ion on the Supreme Court: ‘‘Though 
the temptation may be great, we must 
not succumb. The Constitution is not a 
license for federal judges to further so-
cial policy goals.’’ 

In my opening statement at Justice 
Thomas’ hearing, I said that ‘‘I am 
confident that Judge Thomas will in-
terpret the law according to its origi-
nal meaning, rather than substitute his 
own policy preferences for the law.’’ 
That is the kind of judge America 
needs, and that is what Justice Thomas 
has consistently been for the past two 
decades. 

Those who opposed Justice Thomas’ 
appointment, and who continue to 
criticize his service, take the opposite 
view. They believe that the Constitu-
tion is a license for Federal judges to 
further social policy goals. When I look 
at the social policy goals these folks 
want to further, I am not surprised. 
Their political agenda is, to put it 
mildly, unpopular with the American 
people and, therefore, unsuccessful in 
legislatures. The only way for them to 
win is to impose their agenda through 
the courts and that requires judges 
willing to do the imposing. Justice 
Thomas is not their kind of judge. 

Those whose political fortunes de-
pend on political judges went to ex-
traordinary lengths to keep Justice 
Thomas off the Supreme Court. When 
their efforts failed, they have gone to 
great lengths to belittle and smear his 
service on the Court. For years, they 
said that Justice Thomas was simply 
parroting his fellow originalist, Justice 
Scalia, since they vote the same way so 
often. As recounted in the book Su-
preme Discomfort, Justice Scalia said 
that this criticism is nothing but a slur 
on both him and Justice Thomas. He 
said: ‘‘The myth’s persistence is either 
racist or it’s political hatred.’’ 

Liberals never even mentioned, let 
alone criticized, that Justice Thurgood 
Marshall voted even more often with 
fellow activist Justice William Bren-
nan. Why the double standard? Because 
liberals like activist judges such as 
Marshall and don’t like restrained 
judges such as Thomas. The real point, 
after all, is not that two Justices agree 
but what they agree on. 

Or some take pot shots at the fact 
that Justice Thomas asks few ques-
tions in oral argument. Needless to 
say, if he did speak up more often, 
these same folks would nit-pick what 
he said. Justice Thomas has said that 
the purpose of oral argument is for him 

to listen to the lawyers, not for the 
lawyers to listen to him. 

Other critics just call him names. In 
1992, the New York Times called him 
the youngest, cruelest justice for his 
dissent in an Eighth Amendment case. 
Fast forward to this year, with Slate 
writer Dahlia Lithwick calling him 
cruel and saying that he wrote ‘‘one of 
the meanest Supreme Court decisions 
ever.’’ Anyone who knows Justice 
Thomas knows that he just does not 
care how papers or pundits feel about 
his opinions. The way many of them re-
port or comment on his work, it’s 
doubtful they even read his opinions. 

No, Justice Thomas does not care 
how critics feel, he cares only whether 
he gets each case right and applies the 
law impartially. Justice Thomas be-
lieves that our system of government 
and our written Constitution define his 
judicial role and that he has no author-
ity to do otherwise. He is both prin-
cipled and independent. 

These are not attacks on Clarence 
Thomas the man, or even on Clarence 
Thomas the Justice. Many times, they 
are really attacks on the kind of Jus-
tice that he represents. Many times, 
they are attacks on the idea that the 
Constitution is fixed and sure rather 
than malleable, that the Constitution 
belongs to the people rather than to 
judges, that the Constitution trumps 
politics. 

I believe today what I said in Justice 
Thomas’ hearing, that these opponents 
actually fear that he will in fact be 
faithful to the Constitution and to fed-
eral laws as we enact them, rather 
than to their political agenda. Frank-
ly, I am pleased to say that he has con-
firmed that fear because Justice Thom-
as has steadfastly kept the Constitu-
tion, rather than any political agenda, 
as his guide. The truth is that he is 
writing some of the most persuasive, 
profound, and powerful opinions on the 
Supreme Court today. 

As a Justice, Clarence Thomas has 
had a significant impact on our coun-
try and on the law. As a person, Clar-
ence Thomas has similarly had a pro-
found impact on people’s lives. These 
certainly include the dozens of women 
and men who have served as his law 
clerks through the years. I invited 
some of them to write letters offering 
their own reflections and I will ask 
unanimous consent that these letters 
be printed in the RECORD following my 
remarks. I urge my colleagues to read 
them. Some of them include erudite 
analysis of Justice Thomas’ approach 
to judging. You don’t get to be a Su-
preme Court clerk, after all, without at 
least the potential for erudition. But 
every one of them includes personal 
anecdotes and memories about how 
Justice Thomas continues to impact 
their lives. 

Federal judges in general, and Su-
preme Court Justices in particular, re-
ceive dozens and even hundreds of invi-
tations to speak at events of all kinds. 
Justices appear at grand podiums in 
the great halls of the nation’s most 

prestigious academic institutions. Jus-
tice Thomas, however, is more likely 
to be found speaking at schools known 
little beyond the communities they 
serve. 

Or speaking to young people who are 
trying to get their lives back on track. 
On June 17, 1997, Justice Thomas gave 
a most memorable graduation address. 
The institution was Youth for Tomor-
row, a residential program for at-risk 
youth founded by former Washington 
Redskins head coach Joe Gibbs. The 
website of this wonderful program 
states its mission: to provide these 
young people the opportunity and mo-
tivation to focus their lives and de-
velop the confidence, skills, intellec-
tual ability, spiritual insight and 
moral integrity to become responsible 
and productive members of society. 

June is the busiest month of the Su-
preme Court’s term, with Justices and 
clerks working longer and longer days 
to complete opinions for the term’s 
hardest cases. This graduation was on 
a weekday, and Youth for Tomorrow is 
located out in Prince William County. 
But none of that mattered to Justice 
Thomas. On that day, just one young 
man received a high school diploma. 

That’s right, Justice Thomas was the 
commencement speaker for a high 
school class of one. When that young 
man says that Justice Thomas was his 
high school graduation speaker, he 
really means it. 

Justice Thomas applauded the deci-
sions that the young men in the Youth 
for Tomorrow program were now mak-
ing. He was proud to come to them as 
a speaker, he said, rather than to have 
them come before him as a judge. 

Let me close by returning to the 
words of that plaque placed by EEOC 
employees. 

Through turbulence and calm, highs 
and lows, controversy and consensus, 
Justice Clarence Thomas continues to 
exemplify personal integrity and un-
wavering commitment to freedom, jus-
tice, and equality of opportunity, and 
to the highest standards of govern-
ment. He may be only a judge, but Jus-
tice Clarence Thomas is truly a force 
for good in our country. 

I now ask unanimous consent that 
the letters to which I referred be print-
ed in the RECORD. 

There being no objection, the material was 
ordered to be printed in the RECORD, as fol-
lows: 

UNIVERSITY OF CALIFORNIA, BERKE-
LEY, SCHOOL OF LAW, 

Berkeley, CA, October 6, 2011. 
Hon. ORRIN G. HATCH, 
United States Senator, 
U.S. Senate, Washington, DC. 

DEAR SENATOR HATCH: Thank you for your 
speech commemorating the twentieth anni-
versary of the United States Senate’s con-
firmation of Clarence Thomas as an Asso-
ciate Justice of the United States Supreme 
Court. I am honored that you asked me, a 
former clerk to Justice Thomas and former 
general counsel to the Senate Judiciary 
Committee during your chairmanship, to 
contribute this letter for the Congressional 
Record. Without your irreplaceable leader-
ship, Justice Thomas could never have been 
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confirmed, so you have been responsible for 
the two most important years of my career. 

Historians will always record that Justice 
Thomas was the second African-American to 
serve on the Supreme Court, following the 
great Thurgood Marshall. But this sym-
bolism is of secondary importance. Justice 
Thomas’s contribution to our Supreme Court 
is his powerful intellect and his unique com-
mitment to the principle that the Constitu-
tion means what the framers thought it 
meant. 

This can make Justice Thomas unpredict-
able to those who view Supreme Court deci-
sions through a partisan lens. He agrees, for 
example, that the use of thermal imaging 
technology by police in the street to scan for 
marijuana in homes violates the Constitu-
tion’s ban on unreasonable searches. He op-
poses the Court’s effort to place caps on pu-
nitive damages as a violation of our federal 
system of government. He has voted to 
strike down literally thousands of harsher 
criminal sentences because they were based 
on facts found by judges rather than juries, 
as required by the Bill of Rights. He supports 
the right of anonymous political speech, and 
wants advertising and other commercial 
speech to receive the same rights as political 
speech, because he believes them protected 
by the First Amendment. 

No one, of course, would deny that Justice 
Thomas has strong conservative views on 
constitutional law. He rejects much of af-
firmative action, believes Roe v. Wade was 
wrongly decided, recognizes broad executive 
powers in wartime, and allows religious 
groups more participation in public life. But 
I have long thought that there is a deeper 
principle of political philosophy at work in 
Justice Thomas’s thought that goes beyond 
the close interpretation of disparate con-
stitutional text. What he brings to the Court 
as no other justice does is a characteris-
tically American skepticism of social engi-
neering promoted by elites—whether in the 
media, academia or well-heeled lobbies in 
Washington—and a respect for individual 
self-reliance and individual choice. He writes 
not to be praised by professors or pundits, 
but for the American people. 

As his memoir, My Grandfather’s Son, 
shows, Justice Thomas’s views were forged 
in the crucible of a truly authentic American 
story. This is a black man with a much 
greater range of personal experience than 
most. A man like this on the Court is the 
very definition of the healthy diversity that 
our misguided affirmative action programs 
seek. As a result, Justice Thomas opposes af-
firmative action not just because it violates 
the guarantee of racial equality in the Equal 
Protection Clause, but because it subordi-
nates individual energy, ambition, and tal-
ents to misinformed and misguided social 
planning. In his dissent from the Court’s ap-
proval of the use of race in law-school admis-
sions, he quoted Frederick Douglass: ‘‘If the 
negro cannot stand on his own legs, let him 
fall also. All I ask is, give him a chance to 
stand on his own legs! Let him alone!’’ Jus-
tice Thomas observed: ‘‘Like Douglass, I be-
lieve blacks can achieve in every avenue of 
American life without the meddling of uni-
versity administrators.’’ 

In a 1995 race case, Justice Thomas ex-
plained why he thought the government’s 
use of race was wrong. Racial quotas and 
preferences run directly against the promise 
of the Declaration of Independence that all 
men are created equal. Affirmative action is 
‘‘racial paternalism’’ whose ‘‘unintended 
consequences can be as poisonous and per-
nicious as any other form of discrimina-
tion.’’ Justice Thomas speaks from personal 
knowledge: ‘‘So-called ‘benign’ discrimina-
tion teaches many that because of chronic 
and apparently immutable handicaps, mi-

norities cannot compete with them without 
their patronizing indulgence.’’ He argued 
that ‘‘these programs stamp minorities with 
a badge of inferiority and may cause them to 
develop dependencies or to adopt an attitude 
that they are ‘entitled’ to preferences.’’ 

One of the most admirable traits that I 
have witnessed in Justice Thomas is his 
focus on speaking honestly about his views, 
rather than concerning himself with the pol-
itics of winning votes on the Court. By 
foreswearing the role of coalition builder or 
swing voter, Justice Thomas has used his 
opinions to highlight how the latest social 
theories hurt those they are said to help. Be-
cause he both respects grassroots democracy 
and knows more about poverty than most 
people do, he dissented vigorously to the 
Court’s 1999 decision to strike down a local 
law prohibiting loitering in an effort to re-
duce inner-city gang activity. ‘‘Gangs fill the 
daily lives of many of our poorest and most 
vulnerable citizens with a terror that the 
court does not give sufficient consideration, 
often relegating them to the status of pris-
oners in their own homes.’’ 

Justice Thomas is an admirer of the work 
of Friedrich Hayek and Milton Friedman, 
both classical liberals. His firsthand experi-
ence of poverty, bad schools and crime has 
led him to favor bottom-up, decentralized so-
lutions for such problems. He rejects, for ex-
ample, the massive, judicially-run desegrega-
tion decrees that have produced school bus-
ing and judicially-imposed tax hikes. A stu-
dent of a segregated school himself, Justice 
Thomas declares that ‘‘it never ceases to 
amaze me that the courts are so willing to 
assume that anything that is predominantly 
black must be inferior.’’ 

To Justice Thomas, the national govern-
ment’s command-and-control policies have 
failed to make the poorest any better off. 
Rather, they have simply suppressed innova-
tion in solving the nation’s problems. He be-
lieves that the Constitution allows not just 
states and cities, but religious groups, to ex-
periment to provide better education. In a 
2002 concurrence supporting the use of school 
vouchers, Justice Thomas again quoted 
Frederick Douglass: Education ‘‘means 
emancipation. It means light and liberty. It 
means the uplifting of the soul of man into 
the glorious light of truth, the light by 
which men can only be made free.’’ Justice 
Thomas followed with the sad truth: ‘‘Today 
many of our inner-city public schools deny 
emancipation to urban minority students.’’ 

‘‘While the romanticized ideal of universal 
public education resonates with the cogno-
scenti who oppose vouchers,’’ Justice Thom-
as wrote, ‘‘poor urban families just want the 
best education for their children, who will 
certainly need it to function in our high-tech 
and advanced society.’’ 

These are not the words of an angry jus-
tice, or a political justice, but of a human 
justice. Justice Thomas’s personal story 
shows him to be all too aware of the imper-
fections in our society and mindful of the 
limits of the government’s ability to solve 
them. That kind of understanding and hu-
mility, and personal courage in the face of 
incessant unjustified attack, is what most 
Americans would want on their Supreme 
Court. Read a Thomas opinion on a subject 
like affirmative action, religion, crime, or 
free speech, and you cannot miss its authen-
tic voice, unmistakable in its clarity, logic 
and moving language. 

During the administration of George W. 
Bush, in which I served, there was specula-
tion that the President might elevate Jus-
tice Thomas to the Chief Justiceship to re-
place Chief Justice William H. Rehnquist. 
That position, of course, went to Chief Jus-
tice John G. Roberts. In the end, I believe 
that the President did Justice Thomas and 

the country an unintentional favor. I believe 
he can do more good for the country as an 
outspoken associate justice than he could as 
Chief Justice. Because he is not the Chief 
Justice, Thomas has more freedom to speak 
his mind—and he does so on a regular basis. 
Clarence Thomas, growing up in the seg-
regated South, beating poverty and hardship 
to succeed in his education and survive in 
the political shark pool of Washington, 
brings a unique outsider’s perspective to the 
Court and the Constitution. Without the bur-
den of the chief justiceship, Thomas can pull 
aside the curtain of clever legal and intellec-
tual argumentation to reveal the stark and 
real policy choices being imposed by the 
Court on the nation. 

Thank you for commemorating the twen-
tieth anniversary of Justice Thomas’s con-
firmation to the Supreme Court. I am hon-
ored that you asked me to contribute a few 
thoughts on the occasion, and I continue to 
feel myself lucky to have worked for both 
you and Justice Thomas in the years since. 

Best wishes, 
JOHN YOO, 

Professor of Law. 

GEORGE MASON UNIVERSITY 
SCHOOL OF LAW, 

Arlington, VA, October 8, 2011. 
Hon. ORRIN G. HATCH, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR HATCH: I write on the occa-
sion of Justice Clarence Thomas’ twentieth 
anniversary on the Supreme Court. It was 
my great privilege to serve as a law clerk to 
Justice Thomas during the October Term 
2001. 

In the past two decades, Justice Thomas 
has blazed an influential path, focusing on 
the text and history of the Constitution and 
following these wherever they may lead. 
Many perceived his potential from the begin-
ning of his tenure, but now even his critics 
and skeptics have acknowledged his distinct 
and important impact on the Court. 

Lawyers, friends, and students often ask 
what it was like to clerk for Justice Thomas. 
In his commitment to hard work and careful 
thinking, Justice Thomas taught his clerks 
many lessons in the law. The Justice encour-
aged us to debate the merits of each case, 
digging into the finer points of law and its 
particular application to the facts before the 
Court. We provided our best assessments to 
the Justice while he was deliberating. But 
once he decided, the debate ended. Whatever 
points of disagreement may have remained, 
a clerk could proceed knowing that the deci-
sion was based on the Justice’s honest judg-
ment. The integrity of this process, without 
intellectual compromise or concern for news-
paper editorials, reflected Justice Thomas’ 
unwavering commitment to the law and to 
his oath to uphold the Constitution of the 
United States. 

Yet the clerkship was more than legal 
training. Justice Thomas shared rich experi-
ences from his own life. He spent a great deal 
of time talking with us—about our profes-
sional futures, our families, and, of course, 
sports. In the years following my clerkship, 
Justice Thomas has remained a mentor and 
inspiration, providing professional and per-
sonal advice whenever needed. He has an ex-
cellent way of helping one see what is impor-
tant. 

Justice Thomas’ generosity of spirit ex-
tends beyond his ‘‘clerk family.’’ He regu-
larly speaks to student groups and takes 
time from his busy schedule to meet with 
young people. I have seen how this inspires 
them. A few years ago, he volunteered to 
speak to my constitutional law class. No 
topic was out of bounds as students asked 
the Justice about his judicial philosophy, the 
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role of the Supreme Court, the dynamics be-
tween the justices, and his personal history. 
With good humor, Justice Thomas stayed 
after class until every student who wanted a 
signature or picture had a turn. 

This was not an unusual event—but simply 
one example of the Justice’s graciousness 
and engagement in a wider public dialogue. 
In this regard, he elevates the role of the Su-
preme Court through his public appearances 
and meetings. Although he does not seek 
commendation or attention from the usual 
sources, Justice Thomas seeks to inspire 
others by example, just as he recognizes the 
importance of those who inspired him along 
the way. Those who have met him, even just 
in a public lecture, know his intelligence, 
candor, and bellowing laugh. 

Justice Thomas’ tremendous jurispru-
dential contribution can be read in the deci-
sions of the Court— his influence increas-
ingly documented by academics and justly 
recognized by lawyers and the public. In this 
short letter I have shared some personal re-
flections on Justice Thomas because this 
record is less public and often obscured. Jus-
tice Thomas presents a rare example from 
public life that one’s intellectual and per-
sonal legacies need not be inversely related. 

I am grateful for your leadership in the 
confirmation of Justice Clarence Thomas. 
Having served as counsel to the Senate Judi-
ciary Committee under your Chairmanship 
during the year before my clerkship, I am es-
pecially honored to have the opportunity to 
join you in commemorating Justice Thomas’ 
first twenty years on the Supreme Court. 

Best regards, 
NEOMI RAO. 

October 12, 2011. 
Hon. ORRIN G. HATCH, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR HATCH: This past weekend, 
we watched on CSPAN key excerpts from the 
October 1991 U.S. Senate Judiciary Com-
mittee confirmation hearings for justice 
Clarence Thomas. It made us recall the crit-
ical role that you played in those hearings, 
methodically debunking the absurd accusa-
tions raised by liberal left interest groups 
and Senate staffers who would stop at noth-
ing to bring down a black man who strayed 
from the ideological plantation. As Justice 
Thomas said presciently at the time, Amer-
ica herself was harmed by those attacks far 
more than he was. Our great institutions of 
government—the U.S. Senate and the Su-
preme Court—were harmed. Sadly, those in-
juries perdure. 

But we share your joy in celebrating this 
day in 2011, as you mark on the Senate floor 
the happy occasion of Justice Thomas’s 
twentieth anniversary on the Supreme 
Court. As two of his former law clerks, who 
knew him from the days even before he was 
on the Court, we speak for all Americans 
who love Justice Thomas, our country, and 
our Constitution when we say ‘‘thank you’’ 
for what you did in 1991, for your prominent 
role in averting the ‘‘high-tech lynching’’ in 
the Judiciary Committee, and for marking 
this milestone today. 

The passing of these 20 years has only con-
firmed what you knew back then: that Jus-
tice Thomas is an extraordinary American, 
one of the greatest of his generation—indeed, 
of any generation, and as our friend Bill Ben-
nett recently said, ‘‘the greatest living 
American.’’ He has taught us to understand 
the Constitution, this great gift the Found-
ers gave us, in its fullness and integrity: for 
example, that without proper respect for pri-
vate property (what the Founders called 
‘‘the pursuit of happiness’’ in the Declara-
tion of Independence), there can be no real 
freedom; that freedom and equality are real-

ly two sides of the same coin; and that if we 
are to be a nation of laws and not of men, 
judges must look not from the point of view 
of their own race, sex, religion, or other per-
sonal characteristics in deciding cases, but 
to the truth of the law and the rule of law, 
which is for all persons, at all times. 

Justice Thomas reminds us that inter-
preting the U.S. Constitution is ‘‘not a game 
of cute phrases and glib remarks in impor-
tant documents.’’ It is, rather, ‘‘a deadly se-
rious business.’’ He approaches each case 
with no preconceptions, only an honest and 
incisive intellect and a dogged commitment 
to ‘‘get the law right’’ based on a clear un-
derstanding of the Constitution and the prin-
ciples it was created to vindicate—preserva-
tion of life, liberty, and property—and to the 
structural Constitution that created a sys-
tem of self-government for the first time in 
history based upon a clear-eyed view of 
human nature. He treats the great gift given 
to us, and to all civilization, by the Founders 
as it should be treated: as a precious treas-
ure, not something to be twisted, played 
with, or destroyed. 

And those of us who have been his employ-
ees and friends have been doubly blessed by 
having a boss of intense personal loyalty, 
who sees us all as family, who not only 
guides and encourages us in our legal and 
other professional endeavors, but is always 
there for us in our personal lives when we 
need advice or support—through cancer diag-
noses, the illnesses and deaths of family 
members, the births and baptisms and deaths 
of children, and all the other joys and trage-
dies of life. 

We look back on these 20 years with 
pride—but not surprise—at what the Great 
Man has accomplished on the highest Court 
in the land. It is now undeniable, even to the 
liberal left and the mainstream media that 
Justice Thomas is, in fact, a leader and a 
powerful intellectual force on the U.S. Su-
preme Court. America has learned from the 
investigative reporting and writing of Jan 
Crawford, in Supreme Conflict: The Inside 
Story of the Struggle for Control of the Su-
preme Court, that Justice Thomas was a 
powerful, independent, and influential voice 
on the Court from the very first day he 
walked through the door, shortly after the 
1991 confirmation hearings ended and he was 
seated as the junior Justice on the Court. 

We can’t let the moment pass without also 
noting that Justice Thomas, notwith-
standing his greatness, has always been a 
man of deep and sincere humility, as befits a 
servant of the law. He continues to be 
strengthened by his favorite prayer, the Lit-
any of Humility, which asks Jesus to ‘‘de-
liver me . . . from the desire of being loved, 
extolled, honored, praised, [and] approved,’’ 
and ‘‘from the fear of being humiliated, de-
spised, ridiculed, [and] wronged. . . . ’’ 

May all of our great Country’s public serv-
ants, and all of us citizens, pray with him 
the same prayer. We join you today in hon-
oring and praising a truly great man. 

Respectfully yours, 
LAURA A. INGRAHAM AND 

WENDY STONE LONG. 

THE UNIVERSITY OF GEORGIA 
SCHOOL OF LAW, 

August 31, 2011. 
Sen. ORRIN HATCH, 
Hart Senate Office Building, Washington, DC. 

DEAR SENATOR HATCH: Thank you for hon-
oring the twentieth anniversary of Justice 
Clarence Thomas’s confirmation to the Su-
preme Court of the United States. I had the 
privilege of serving as one of Justice Thom-
as’s law clerks during October Term 1998. I 
cannot possibly hope to distill into a single 
letter the lessons, reflections and memories 
of that remarkable year. Hopefully, though, 

this letter in some small way may give you, 
your colleagues in the Senate and the Amer-
ican public some sense of this remarkable 
man. 

October Term 1998 was not, to borrow an 
unfortunate term from the media, a ‘‘block-
buster’’ It did not produce a slew of decisions 
whose holdings made headlines. Of course, 
this is not to say that the cases were insig-
nificant—they surely were for the litigants 
before the Court, for the broader constitu-
encies affected by the Court’s decisions and 
for the country. Perhaps precisely for this 
reason, we digested a lesson that Justice 
Thomas taught us early in the term—our job 
was to help him decide cases and to serve the 
Court. We should not worry about the polit-
ical impact of a decision or its media signifi-
cance. Nonetheless, we had to understand 
that, for the litigants, the case may well be 
the most important matter in their lives. 
Our job was to ‘‘call them like we see them’’, 
to master the facts of a case and to examine 
the relevant legal authorities. 

This workmanlike approach infused every-
thing we did—from drafting memos for the 
‘‘cert pool’’ to preparing bench memoranda. 
He taught us to leave no stone unturned and 
to run down obscure but potentially impor-
tant jurisdictional snags in cases. Con-
sequently, when the day of oral argument 
came around, he was prepared for every-
thing. Thus, it was unsurprising when he did 
not ask a lot of questions—he already knew 
the answers! 

Justice Thomas also taught us not to be 
afraid of the truth. It would have been unfor-
givable for any of us to shade a fact or twist 
a precedent in support of some preordained 
result. There were right answers, and there 
were wrong ones. To be sure, there were hard 
cases, and sometimes the right answers were 
difficult to discern or required, ultimately, a 
judgment. That process of discernment, how-
ever, required hard work—to dig into the his-
tory of a constitutional amendment, to focus 
on the language of the laws enacted by Con-
gress and not to be afraid where that re-
search led us. When we met with him—either 
privately or as a ‘‘chambers team’’—we pre-
sented the results of our work with direct-
ness, honesty and forthrightness. The result 
of a working atmosphere was a work product 
that everyone could understand and believe 
in because no corners had been cut. 

These were not the only lessons that Jus-
tice Thomas taught us. He also taught us the 
importance of treating people with respect. 
As his elbow clerks, we often had the privi-
lege of accompanying him places—whether 
morning mass, breakfast in the Court cafe-
teria or sometimes lunch over at his old 
stomping ground in the Senate. On these 
outings, it never ceased to amaze me how 
many people the Justice knew. Not only did 
he know their names, he also asked after 
their families; he could recall the names of 
their spouses, the activities of their children 
and the last joke that they told. This was 
true whether the person addressed was a 
former Senate staffer or a cafeteria worker. 
Think about how often each of us passes one 
of the countless, hardworking individuals 
like a janitor or security guard—men and 
women who work often without recognition, 
acknowledgement or a word of thanks. How 
many of your Senate colleagues could name 
the janitors who sweep the floors, clean the 
bathrooms and, on a daily basis, ensure that 
the appearance of the building reflects the 
dignity of the institution? Without excep-
tion, I know Justice Thomas could name 
them all those who serve in the Court, those 
who serve in the Senate and countless others 
into whom he has come into contact. The ex-
ample he set for us was powerful, and I am 
reminded of it on a regular basis when I try 
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to accord the same respect to every indi-
vidual with whom I come into contact, just 
as he did. 

Finally, no letter praising Justice Thomas 
would be complete without reference to his 
family, especially his wife Virginia. As you 
undoubtedly know, she is a rock for him, and 
their marriage is an incredibly strong, in-
deed inspiring, one. I had the privilege first-
hand of benefiting from Justice Thomas’s 
keen insight into the importance of a strong 
marriage as I faced a difficult dilemma dur-
ing the end of my clerkship. My fiancée and 
I were due to be married after the clerkship, 
and I had already accepted a job in the 
Criminal Division of the Justice Department 
(fulfilling a lifelong dream to serve as a fed-
eral prosecutor). I had also made a 
‘‘prenuptial’’ promise to my fiancée (who 
was from Europe) that if the opportunity 
ever came along to live and work in her 
home country, I would do so. In March 1999, 
I received an offer from a law firm in Europe 
and confronted a dilemma—pursue my dream 
job or fulfill that prenuptial promise? After 
stewing on the dilemma for several hours, I 
sheepishly knocked on Justice Thomas’s 
door and asked if we could have a 
‘‘throwdown’’ (his term for a conversation 
where we could put all our concerns about a 
matter on the table). He listened patiently 
as I laid out my dilemma to him. At the end 
of my monologue, he looked me directly in 
the eye. and uttered words I will never for-
get: ‘‘Bo, a man goes where his wife will be 
happy. The Justice Department will always 
be there, but if you break this promise, you 
may wake up one day and find your wife is 
not.’’ The moral certainty behind his advice 
helped me make the right decision. I called 
the Justice Department, withdrew my appli-
cation (a decision that, to the Department’s 
credit, was graciously accepted) and accept-
ed the position in Europe. My wife and I re-
cently celebrated our tenth anniversary, and 
not a day goes by when I do not reflect on 
(and sometimes share) Justice Thomas’s ad-
vice. 

As I read over this letter, I realize it does 
not begin to scratch the surface of all the 
memories, reflections and impressions cre-
ated both during my year of service with 
Justice Thomas and in the intervening thir-
teen years (for the relationship endures long 
after the clerkship ends). All I can say is 
thank you—for your unflagging support of 
this true patriot and to Justice Thomas for 
his willingness to serve the country. 

Sincerely, 
PETER B. RUTLEDGE, 

Professor of Law. 

UNIVERSITY OF NOTRE DAME, 
THE LAW SCHOOL, 

Notre Dame, IN, October 13, 2011. 
Hon. ORRIN HATCH, 
U.S. Senator, U.S. Senate, 104 Hart Office 

Building, Washington, DC. 
DEAR SENATOR HATCH: I am writing on the 

occasion of the twentieth anniversary of Jus-
tice Clarence Thomas’s confirmation to the 
United States Supreme Court. During the 
Supreme Court’s 1998–1999 term, I had the 
great privilege of serving as Justice Thom-
as’s law clerk. The experience was one of the 
most important and formative of my life. 
During my year in his chambers, Justice 
Thomas—whom I had long admired as a ju-
rist—became my mentor, teacher, and friend. 
He taught me, as he teaches all of his clerks, 
to be a better lawyer—the kind of lawyer 
who always honors the law by seeking and 
applying the correct answer, even when the 
correct answer does not comport with per-
sonal preferences. But even more impor-
tantly, Justice Thomas taught me, as he 
teaches all of his clerks, to be a better per-
son—the kind of person who chooses right 

over wrong, serves when called, and always 
treats every individual, regardless of rank or 
station, as their equal. 

In the years since his confirmation, Jus-
tice Thomas’s critics have begun to give him 
his due as a jurist. Legal academics and pub-
lic intellectuals, many of whom disagree 
virulently with his approach to the law, now 
grudgingly acknowledge the intellectual 
weight of his opinions, the consistency and 
clarity of his jurisprudential approach to 
constitutional questions, the respect ac-
corded to him by his colleagues, and the in-
creasing evidence of his intellectual leader-
ship on the Court. Most importantly, Justice 
Thomas’s opinions reflect an unwavering fi-
delity to the Constitution as it was intended 
to be understood, a steadfast commitment to 
religious liberty and free expression, and a 
firm insistence that equality of opportunity 
is best promoted (indeed must be promoted) 
by equal treatment under the law. 

I know that law professors usually write 
tributes about Justices as jurists, so I hope 
you will understand if I depart from the 
mold and begin with a few words about the 
Justice as a man. I do so in part because I 
am sure that there will be no shortage of re-
flections about Justice Thomas as a jurist in 
the days and years to come. But I also do so 
because, during my year as his law clerk and 
in the years since, I was, and have been, im-
pressed and formed by Justice Thomas’s hu-
manity, as much as (or more than) his judi-
cial philosophy or the careful crafting of his 
opinions. 

As you undoubtedly remember, during his 
confirmation hearings, then-Judge Thomas 
described watching, through his chamber’s 
window, as shackled prisoners were led into 
the federal courthouse. ‘‘I say to myself al-
most every day,’’ he introspectively re-
flected, ‘‘But for the grace of God there go 
I.’’ In the intervening years, more than one 
commentator has accused Justice Thomas of 
reneging on his implicit promise—embedded 
in his self-identification with the prisoners— 
to look out for the little guy. According to 
these critics, Thomas has turned out to be 
anything but empathetic to the plight of the 
downtrodden. This view—that Justice Thom-
as exhibits a disregard, even contempt, for 
the difficulties facing the least fortunate 
among us—pervades the popular imagina-
tion. These criticisms reflect a profound mis-
understanding of Justice Thomas and his ju-
risprudence. There is a reason why Justice 
Thomas, upon his nomination to the Su-
preme Court, first thanked his grandparents 
and the Franciscan nuns who educated him 
in Savannah’s segregated Catholic schools: 
He sincerely believed that they saved his 
life. And one need only spend a day with Jus-
tice Thomas to realize that he still believes 
that, but for their intervention—or perhaps 
more accurately, but for God’s intervention 
through them—his life might well have 
taken a very different path. 

In his years on the Supreme Court, Justice 
Thomas’s generosity has become increas-
ingly difficult to ignore. Even his critics 
have begun to acknowledge publicly his per-
sonal efforts to help ‘‘the little guy’’—from 
his decision to raise his sister’s grandson, to 
his practice of welcoming groups of poor and 
predominantly minority school children to 
the Court, to his record of mentoring young 
people, to his involvement in a scholarship 
program that sends first-generation profes-
sionals to New York University School of 
Law on a race-blind basis. It was one of the 
great privileges of serving as his law clerk to 
witness these efforts up close—and to see 
that these public acts of generosity were 
coupled with dozens more private acts of 
kindness, each as natural as it was reflective 
of Justice Thomas’s generosity and char-
acter. A few examples: Justice Thomas not 

only knew every member of the Supreme 
Court’s staff by name, he also knew the 
names of their spouses and many of their 
children. (I arrived early one morning to find 
six custodians crowded into his office teasing 
him about a Dallas Cowboy’s loss.) Walking 
on the hill one day, Justice Thomas stopped 
to talk to a homeless man whom, he ex-
plained, he had known for years. Another 
day, he stopped in front of the Hart Senate 
Office Building to ask a police officer about 
his son, who had just started college. When 
we asked how he knew that the officer’s son 
was entering college, he explained he remem-
bered the officer from his days as a staffer 
for Senator Danforth. (Justice Thomas 
worked for Senator Danforth from 1970 until 
1981; I clerked for him seventeen years later.) 

Contrary to elite opinion, Justice Thom-
as’s concern for the metaphorical ‘‘little 
guy’’ is also reflected in his jurisprudence. 
Critics often overlook this fact because his 
views about how the law can properly help 
the poor, the marginalized, and (perhaps es-
pecially) racial minorities are profoundly 
contrarian, at least as measured against pre-
vailing elite sentiments. But properly under-
stood—that is, understood in the context of 
Thomas’s history and teleology—the evi-
dence of his attentiveness to the underdog is 
undeniable. Opinions reflecting Thomas’s 
concern for ‘‘the little guy’’ contain at least 
three overlapping themes. The first is an un-
wavering respect for, and faith in, the com-
petence and ingenuity of all people, regard-
less of race or station. Consider, for example, 
his scathing indictment of the compulsory 
integration programs at issue in Missouri v. 
Jenkins (1995): 

‘‘It never ceases to amaze me,’’ he began, 
‘‘that the courts are so willing to assume 
that anything predominantly black must be 
inferior.’’ The second theme is a distrust of 
many social programs designed to ‘‘help’’ the 
disadvantaged, which is frequently inter-
preted as reflecting either callousness, 
naı̈veté or both. But Justice Thomas is 
acutely aware of historical lessons sug-
gesting that government actions ostensibly 
designed to help sometimes mask illicit mo-
tives, and he is deeply suspicious of ‘‘window 
dressing’’ efforts that enable elites to avoid 
rolling up their sleeves and engaging in the 
difficult task of equipping the disadvantaged 
with the skills they need to succeed. As he 
observed in Grutter v. Bollinger (2003), which 
upheld the University of Michigan Law 
School’s affirmative action program, ‘‘It 
must be remembered that the Law School’s 
racial discrimination does nothing for those 
too poor or uneducated to participate in elite 
higher education and therefore presents only 
an illusory solution to the challenges facing 
our Nation.’’ The third theme reflects, in my 
view, the genuineness of Justice Thomas’s 
‘‘window dressing’’ concern. Thomas is jeal-
ously protective of the kind of ‘‘back-to-ba-
sics’’ efforts that he believes will actually 
help the disadvantaged. His frustration with 
opponents of these efforts is palpable, and re-
flected in several opinions that warning that 
decisions invalidating such efforts will have 
devastating consequences for our most vul-
nerable citizens. For example, he began his 
concurrence in Zelman v. Simmons-Harris 
(2002), which upheld a school choice program 
in Cleveland, by quoting Frederick Douglass: 
‘‘[E]ducation . . . means emancipation. It 
means light and liberty. It means the uplift-
ing of the soul of man into the glorious light 
of truth, the light by which men can only be 
made free.’’ He continued, ‘‘[M]any of our 
inner-city public schools deny emancipation 
to urban minority students. . . . [S]chool 
choice programs . . . provide the greatest 
educational opportunities for . . . children in 
struggling communities.’’ 

I do not make these observations to prove 
the wisdom of Justice Thomas’s views on the 
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merits, but rather to respond to a particu-
larly pernicious and deeply misguided criti-
cism of his life and his jurisprudence. Nor 
should my reflections be interpreted as evi-
dence that he is, as some have claimed, a re-
sults-oriented jurist. That Justice Thomas’s 
expressed constitutional commitments are 
both genuine and self-binding is, in my view, 
established in an undeniable record of reach-
ing conclusions that run counter to his per-
sonal preferences. And, I think it important 
to note, Justice Thomas himself has spoken 
on the subject of how a judge best serves the 
‘‘little guy’’ and that is to maintain fidelity 
to the law. As Thomas once explained, ‘‘A 
judge must get the decision right because, 
when all is said and done, the little guy, the 
average person, the people of Pinpoint, the 
real people of America will be affected not 
only by what we as judges do, but by the way 
we do our jobs.’’ And, in living out that aspi-
ration, every day, Justice Thomas has be-
come a model jurist, worthy of our com-
mendations on this day. 

Sincerely, 
NICOLE GARNETT, 

Professor of Law. 

f 

US-RUSSIA NUCLEAR 
COOPERATION 

Ms. MURKOWSKI. Mr. President, 
today I wish to note the importance of 
growing Russian-American cooperation 
in the field of civil nuclear energy. Our 
common interests in this area are a 
significant opportunity to enhance en-
ergy security and economic growth for 
both nations. Just as importantly, 
building on a good record of coopera-
tion on nuclear energy can form a basis 
for improving our relationship with the 
Russian Federation more broadly. 

As the two largest nuclear com-
plexes, the United States and Russia 
play an essential role in setting global 
standards. We have worked effectively 
together on non-proliferation initia-
tives through the Nunn-Lugar program 
for nearly a generation. But our co-
operation in nuclear energy is not as 
well known. 

Russia has long been America’s larg-
est foreign partner in nuclear power 
through the HEU-LEU Agreement of 
1993. Better known as the ‘‘Megatons- 
for-Megawatts’’ agreement, Russia’s 
nuclear corporation Rosatom has con-
verted fissile material from thousands 
of weapons into energy for American 
homes and businesses. Nearly half of 
the fuel used in U.S. reactors is of Rus-
sian origin, which accounts for 10 per-
cent of the electricity produced in this 
country. 

In terms of nuclear technology, we 
have a lot to learn from one another. If 
the event at the Fukushima reactors in 
Japan has taught us anything, it’s that 
nuclear safety is an issue that crosses 
borders. The recent signing of the 
‘‘Joint Statement on the Strategic Di-
rection of U.S.-Russian Nuclear Co-
operation’’ between Rosatom and the 
Department of Energy is a good exam-
ple and will take advantage of Russian 
technological leadership on advanced 
reactors with passive safety systems. It 
recognizes that the long-term answers 
on nuclear safety will be a new genera-
tion of inherently safe reactors. 

I applaud the work of the Nuclear 
Energy and Nuclear Security Working 
Group led by Deputy Energy Secretary 
Dan Poneman and Rosatom Director 
General Sergey Kirienko. By expanding 
their joint efforts to include nuclear 
safety and development of a global 
framework for nuclear energy, they are 
bringing the world’s best technical ex-
pertise to bear on critical issues that 
must be addressed to sustain public 
confidence in nuclear energy. 

Mr. President, cooperative efforts be-
tween the United States and Russia in 
civil nuclear energy are a success story 
in an often complex relationship. 
Building on this relationship should be 
a priority for both countries. 

f 

ELECTRONIC COMMUNICATIONS 
PRIVACY ACT 

Mr. LEAHY. On October 21 we will 
celebrate the 25th anniversary of the 
enactment of the Electronic Commu-
nications Privacy Act, ECPA, one of 
the Nation’s premiere privacy laws for 
the digital age. Since the ECPA was 
first enacted in 1986, this law has pro-
vided privacy protections for e-mail 
and other electronic communications 
for millions of Americans who commu-
nicate and transact business in cyber-
space. 

Today, the many rapid advances in 
technology that we have witnessed 
make this key privacy law more impor-
tant than ever if we are to ensure the 
right to privacy. Just in the past few 
months, we have witnessed significant 
data breaches involving Sony and Epsi-
lon that impact the privacy of millions 
of American consumers. We are also 
learning that smartphones and other 
new mobile technologies may be using 
and storing our location and other sen-
sitive information, posing new risks to 
privacy. 

When I led the effort to write the 
ECPA 25 years ago, no one could have 
contemplated these and other emerging 
threats to our digital privacy. But 
today, this law is significantly out-
dated and outpaced by rapid changes in 
technology and the changing mission 
of our law enforcement agencies after 
September 11. At a time in our history 
when American consumers and busi-
nesses face threats to privacy like no 
time before, we must renew the com-
mitment to the privacy principles that 
gave birth to the ECPA a quarter cen-
tury ago. That is why I am working to 
update this law to reflect the realities 
of our time. 

Before the end of the calendar year, 
the Judiciary Committee will consider 
legislation that I have drafted to up-
date the ECPA and to bring this law 
fully into the digital age. My bill 
makes several commonsense changes 
to the law regarding the privacy pro-
tections afforded to consumers’ elec-
tronic communications. Among other 
things, my bill gets rid of the so-called 
‘‘180-day rule’’ and replaces this con-
fusing mosaic with one clear legal 
standard for protection of the content 

of e-mails and other electronic commu-
nications. This bill also provides en-
hanced privacy protections for Amer-
ican consumers by expressly prohib-
iting service providers from disclosing 
customer content and requiring that 
the Government obtain a search war-
rant based on probable cause to compel 
the disclosure of the content of an indi-
vidual’s electronic communications. 

The ECPA Amendments Act also 
gives important new privacy protec-
tions for location information that is 
collected, used, or stored by service 
providers, smartphones, or other mo-
bile technologies. To address the role 
of new technologies in the changing 
mission of law enforcement, my bill 
also provides important new tools to 
law enforcement to fight crime and 
protect cybersecurity including—clari-
fying the authority for the government 
to temporarily delay notice to protect 
the integrity of a law enforcement in-
vestigation and allowing a service pro-
vider to disclose content that is perti-
nent to addressing a cyberattack to the 
government to enhance cybersecurity. 

I drafted this bill with one key prin-
ciple in mind—updates to the Elec-
tronic Communication Privacy Act 
must carefully balance the interests 
and needs of consumers, law enforce-
ment, and our Nation’s thriving tech-
nology sector. I also drafted this bill 
after careful consultation with many 
government and private sector stake-
holders, including the Departments of 
Justice, Commerce and State, local law 
enforcement, and members of the tech-
nology and privacy communities. 

As the ECPA approaches its silver 
anniversary, I join the many privacy 
advocates, technology leaders, legal 
scholars, and other stakeholders who 
support reform of the ECPA in cele-
brating all that this law has come to 
symbolize about the importance of pro-
tecting Americans’ privacy rights in 
cyberspace. I hope that all Members 
will join me in commemorating this 
important milestone anniversary and 
in supporting the effort in Congress to 
update this law to reflect the realities 
of the digital age. 

f 

TRIBUTE TO BARRIE DUNSMORE 

Mr. LEAHY. Mr. President, Vermont 
benefits both by the people who were 
born there and those who come to 
Vermont and make us even better. 

One of those people who has chosen 
Vermont is Barrie Dunsmore, who be-
fore his change in careers had been one 
of the foremost reporters and com-
mentators on the national news scene. 
When he and his wife, Whitney Taylor, 
and his daughter, Campbell, came to 
Vermont, we Vermonters have bene-
fitted by his columns in The Rutland 
Herald and his commentary on 
Vermont Public Radio. Recently Barrie 
took a number of his columns and col-
lected them in a book, ‘‘There and 
Back.’’ I could not begin to do his 
writings justice, but my wife Marcelle 
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